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PHAN MO DAU

1. Tinh cap thiét ciia viéc nghién ctru dé tai luan 4n

O Viét Nam, dat dai thudc sé hiru toan dan do Nha nudc 1a dai dién chu s&
hiru va thong nhit quan 1y; quyén sir dung dat 14 hinh thirc phép 1y co ban dé Nha
nuéce thyc hién quyén dai dién nay thong qua cac quyét dinh giao dat, cho thué
dat va cong nhan quyén st dung dat. Trong cac chu thé sir dung dat, co sé ton
gido 1a chu thé dic thu, vira tham gia quan hé phép lut dat dai voi tu cach ngudi
str dung dat, vira gin lién vé6i viéc thuc hién quyén tu do tin ngudng, tén gido
dugc Hién phap ghi nhan va bao dam. Chinh tinh chat ddc thu nay doi hoi phap
luat dat dai phai thiét 1ap ché dinh can bang gitta nguyén tic so hitu toan dan vé
dat dai va yéu cau bao dam quyén, loi ich hop phap clia cac co so ton gido trong
qua trinh sir dung dat.

Lich str 1ap phéap cho thay, tir Luat Dat dai nam 2003 1an dau tién ghi nhan
t6 chtrc ton gido 1a chu thé sir dung dat, dén Luat Dat dai nam 2013 va dic biét 1a
Luat Dat dai nam 2024, phap luat dét dai Viét Nam da ting budc hoan thién cac
quy dinh lién quan dén quyén va nghia vu cua co so ton gido sir dung dat. Luat
Piat dai nam 2024, dugc cu thé hoa bdi Nghi dinh s6 102/2024/ND-CP va dugc
sira d6i, bd sung boi Nghi dinh s6 226/2025/ND-CP, di ¢6 nhiing diéu chinh quan
trong nham khic phuc cac bat cap ton tai trong giai doan trudc, dong thoi ting
cuong trach nhiém quan 1y nha nudc dbi voi dat co sé ton gido.

Tuy nhién, vé phéap luat thyc dinh, cic quy dinh hién hanh vé quyén va nghia
vu cua co s ton gido si dung dat van con boc 16 mot sb ton tai, han ché nhat dinh:

Thir nhat, mac du Luat Pat dai nam 2024 trao thAm quyén cho UBND cap
tinh quyét dinh dién tich dt giao cho t chirc ton gido, td chirc ton gido tryc thudc,
nhung thyc tién cho thdy céc dia phuong dang thiéu b tiéu chi chung dé danh gia
“nhu cau thyc t&” va “han muc s dung dat”. biéu nay dan dén su khac nhau gitra
cac tinh trong xac dinh han muc dat duoc giao va trong xem xé&t nhu cAu mé rong
dat cho cac co sé méi thanh 1ap. Viéc thiéu tiéu chi ky thuat thong nhat lam cho
quy trinh tham dinh phu thudc nhiéu vao danh gia chi quan ciia co quan quan 1y,
lam gia ting nguy co khiéu nai hodc thiéu théng nhét giita cac t6 chirc ton gido,
td chure ton gido truc thudc ¢ cac dia ban khac nhau.

Thit hai, mot s6 dia phuong gip kho khin do khong c6 qui dat phu hop hodc
khéng dua nhu cdu st dung dét ton gido vao quy hoach, ké hoach str dung dat.
Diéu nay lam cho cac t6 chirc ton gido mdi gan nhu khong dugc bé tri dat, dan toi
tinh trang ty ¥ nhan chuyén nhuong, xin hién ting hodc mé rong co s ngodi quy



hoach. Nhiing truong hop nay giy tro ngai 16n cho cong tac quan 1y dat dai, dac
biét, trong x4c 1ap tinh hop phap va cap nhat hd so dia chinh.

Thir ba, phap luat hién hanh chua c6 hudng dan cu thé tiéu chi “sir dung 6n
dinh”, “ngudn gdc hop phap” nén tinh trang cham cip gidy ching nhan quyén sir
dung dét cho dat ton gido con pho bién. Co dia phuong, viéc cap gidy chimg nhan
quyén sir dung dat ddi véi dét ton gido chi dat 26,6%. Pa sd dat ton gido hinh
thanh tir 1au, qua nhiéu giai doan quan 1y khac nhau, thiéu ho so phap 1y hoic da
that lac. Ranh gi6i nhiéu co s& bi bién dong theo thoi gian, tham chi bi 14n chiém
hodc mo rong ma khong dugc cap nhat vao ho so dia chinh. Su khong théng nhét
ctia tai liéu dia chinh qua cac thoi ky dan dén tinh trang kéo dai thoi gian xac
minh, chim tré cdp gidy chtrng nhan quyén sir dung dat cho cac td chirc t6n gido,
t6 chtrc ton gido truc thudc anh huong dén tinh on dinh cua hoat dong ton gido va
hiéu qua quan 1y nha nudc. Pac biét, tai mot sd dja phuong, hd so dia chinh bi
that lac hodc khong con bao dam do chinh xac do céc to chirc ton gido, to chirc
ton giao tryc thudc nhan chuyén nhuong, tang cho, ty ¥ mé rong do hién dat, xay
dung sang vi tri méi... (sau ngay 01/7/2004). Nhiing bién dong nay khong dugc
cap nhat trong ho so dia chinh. Ngoai ra, tinh trang tranh chép gifra td chirc ton
gido, tO chirc ton gido truc thudc véi nguoi dan dia phuong cling 1a mot trong
nhimg nguyén nhan din dén viéc kéo dai qua trinh xac minh va hoan thién ho so
cap Gidy ching nhan.

Thir tw, Luat Dat dai nim 2024 va Nghi dinh sé 102/2024/ND-CP ngay
30/7/2024 ctia Chinh pha quy dinh chi tiét thi hanh mot s6 diéu cua Luat Dat dai
(Nghi dinh s 102/2024/ND-CP) chi méi quy dinh “dat ton gido” va “dat tin
ngudng”. viéc phan loai dién tich dat ton gido khi c6 hoat dong két hop (gido duc,
y té, tir thién, dich vu hd trg, kinh doanh hop phap) con thiéu 1o rang trong hé
théng phap luat hién hanh. Piéu nay lam cho cac dia phuong ling tung trong xéac
dinh phan dién tich nao dugc tiép tuc duy tri co ché “giao dat khong thu tién” va
phan nao phai chuyén sang “thué dt tra tién hang nam”. Thiéu tiéu chi phan dinh
ranh gi¢i myc dich str dung dan dén 4p dung khong thong nhét lam tang rii ro bi
cho la sir dung dét sai muc dich.

Dudi goc do khoa hoc luat dét dai, cho dén nay, cac nghién ctru vé dat dai
t6n gido ¢ Viét Nam chu yéu tiép can & goc do chung cua ché do phép 1y dat dai
hodc quan 1y nha nudc ddi véi hoat dong ton gido, trong khi van dé quyén va
nghia vy ctia co s¢ ton gido sur dung dét chua dugc nghién ctru toan di¢n va c6 hé
thong trong bdi canh Luat DAt dai ndm 2024 va cac van ban hudng dan thi hanh
vira dugc ban hanh. Van dé con bo ngd nay dit ra yéu cau cp thiét phai co mot


https://luatvietnam.vn/dat-dai/nghi-dinh-102-2024-nd-cp-cua-chinh-phu-quy-dinh-chi-tiet-thi-hanh-mot-so-dieu-cua-luat-dat-dai-361911-d1.html

cong trinh khoa hoc phan tich ddy du co s& 1y luan, ndi dung phéap luat va thuc
tién 4p dung cac quy dinh vé& quyén va nghia vu ctia co sé ton gido st dung dit,
qua d6 dé xuét cac giai phap hoan thién phap luat va nang cao hiéu qua thyc hién

Xuat phat tir nhimg 1y do néu trén, nghién ctru sinh chon dé tai: “Quyén va
nghia vu ciia co sé ton gido si dung dit theo phdp ludt Viét Nam hién nay” dé
lam ludn an tién si nganh Luat kinh té tai Truong Pai hoc Luat, Pai hoc Hué.

2. Muc dich va nhiém vu nghién ctru

2.1. Muc dich nghién ciru

Muc dich nghién ctru cua luan an xay dung dugc nhitng luan ctr khoa hoc l1am
co s nhdm dé xuat cac dinh hudng, giai phap hoan thién phap luit va nang cao hiéu
qué thuc hién phap ludt vé quyén va nghia vu ctia co s& ton gido sir dung dat.

2.2. Nhiém vu nghién cuu

Thit nhat, tong quan va danh gia tinh hinh nghién ctru ctia cac cong trinh khoa
hoc trong va ngoai nudc co lién quan dén phap luat vé quyén va nghia vu cia co s
t6n gido str dung dat, thong qua viéc thu thip, hé thong hoa va phan tich cac tai liéu,
cong trinh nghién ctru da dugc cong bo.

Thit hai, nghién cru 1am rd nhimg van dé 1y luan co ban vé quyén va nghia
vu cua co sé ton giao st dung dat, bao gém khai niém, dic diém, va cac noi dung
cha yéu ctia quyén va nghia vu nay trong hé théng phap luat dat dai. Thong qua
do, luan an xay dung co so 1y luan cho viéc phan tich phép luat thuc dinh va thuc
tién ap dung.

Thir ba, phan tich va danh gia thuc trang phap luat hién hanh va thyc tién
thuc hién phap ludt vé quyén va nghia vu ctia co sd ton gido st dung dat & Viét
Nam. Trén co s& do, luan an lam rd nhirng két qua dat duoc, déng thoi chi ra cac
han ché, bat cap cua cac quy dinh phap luat va viéc td chire thuc hién.

Thir tw, x4c dinh cic yéu cau co ban dit ra ddi véi viéc hoan thién phap luat
vé quyén va nghia vu clia co sd ton gido sir dung dat; déng thoi dé xuat cac giai
phap nham hoan thién hé théng phap luit va nang cao hiéu qua thyc hién phap
luat trong linh vuc nay, qua d6 dép tmg yéu cau phat trién kinh té - xa hoi va bao
dam quyén tu do tin ngudng, ton gido & Viét Nam.

3. Poi twong va pham vi nghién ciru

3.1. Péi twong nghién ciru

Thit nhdt, cac van dé 1y luan vé phap luat nay thong qua viéc tiép can céac
hoc thuyét va quan diém khoa hoc di dugc cong bd trong cac cong trinh nghién
ctru trude do.



Thit hai, hé théng phap luat hién hanh diéu chinh linh vyuc nay, dugc ghi nhan
trong cac van ban sau: Luat Dit dai ndm 2024; Luat sb 02/2016/QH14 cua Qué)c
héi vé Tin ngudng, Ton gido; Nghi dinh s6 102/2024/ND-CP quy dinh chi tiét thi
hanh mét sb diéu cta Luat Dat dai nam 2024; Nghi dinh s6 226/2025/ND-CP sira
d6i cac nghi dinh huéng dan Luat Dat dai va cac van ban phap luat c¢6 lién quan.

Thir ba, thuc tién thuc hién phép luat vé quyén va nghia vu cua co so ton
gido sir dung dét tai Viét Nam, thong qua phén tich cac chwong trinh quan 1y, bao
c4o chuyén nganh, sb liéu thng ké va cac vu viée dién hinh do cac co quan co
tham quyén cong bo.

3.2. Pham vi nghién ciru

- Vé néi dung: Luan an chi dénh gi4 cac quy dinh phap luat diéu chinh quyén
va nghia vu clia co sO ton gido str dung dét, bao gdbm: (i) phuong thirc xac 14p quyén
str dung dét ctia co so ton gido; (ii) quyén clia co so ton gido trong qua trinh sir dung
dat; (iii) nghia vu cia co so ton gido trong qua trinh st dung dat.

- Vé khéng gian: Luan 4n nghién ctru thuc tién thuc hién phép luat vé quyén
va nghia vu ctia co so ton gido st dung dat tai Viét Nam.

- Vé thoi gian: Luan an gi6i han nghién ctu phap luat vé quyén va nghia vu
clia co sO ton gido sir dung dat trong giai doan tir nam 2014 (khi Luat Dat dai nam
2013 ¢6 hiéu luc) dén nim 2026.

4. Phuong phap nghién ciru

- Phurong phdp phan tich, tong hop: dugc st dung dé 1y giai cac van dé Iy
luan va thyc tién ctia phap luat vé quyén va nghia vy ctia co s& ton gido sir dung
dat. Thong qua phuong phap nay, luan an 13m 1 co sd 1y luan, nhan dién ndi dung
va dic trung cua cac quy dinh phap luat hién hanh, dong thoi danh gia hiéu qua
ap dung trong thuc tién, tir 46 chi ra mot s ton tai, han ché, bat cap cua phap luat
va xay dung luan cr khoa hoc cho cac kién nghi hoan thién phéap luat. Phuong
phap tong hop dugc ap dung nham hé théng hoa va lién két cac quan diém, hoc
thuyét ciing cong trinh nghién ctru trong va ngoai nudc lién quan dén phap luat vé
quyén va nghia vu ciia co s6 tén gido str dung dat. Trén co s& tong hop cac ngudn
tai liéu khoa hoc, luan an tién hanh ddi chiéu va phan tich cac cach tiép can hoc
thuat khac nhau, qua d6 hinh thanh céi nhin toan dién va khach quan vé van dé
nghién ctu, 1am co s¢ rut ra cac két luan khoa hoc va kién nghi c6 gia tri thuc
tién.

- Phuwong phdp hé thong: duge van dung dé sap xép, lién két va trinh bay cac
ndi dung nghién ctru ctia luan an trong mot chinh thé logic, dam bao sy théng nhat



giira co s& 1y luan, quy dinh phap luat hién hanh, thyuc tién 4p dung va dinh huéng
hoan thién phap luat vé quyén va nghia vu ctia co sd ton gido str dung dit. Phuong
phap nay gitip 1am r& mbi mdi lién hé giita cac chwong, muyc cua luan an, tir viéc
nhan dién cac bét cp trong quy dinh phap luat va thuce tién ap dung dén viéc xay
dung cac giai phap hoan thién tuong ung.

- Phirong phdp so sanh ludt hoc: dugc sir dung dé nghién ctru va ddi chiéu
cac quy dinh ctia phap luat Viét Nam vé quyén va nghia vu clia co so ton gido sir
dung dét véi phap luat ciia mot s qudc gia c6 hé théng phéap luat phat trién va co
kinh nghiém diéu chinh hiéu qua cic van dé nay. Thong qua viéc phan tich va
danh gia cac md hinh phép 1y va cach thire 4p dung & cac quéc gia dugce lua chon,
luan 4n rat ra nhimg gia tri tham khao pht hop nham dé xuét cac dinh huéng hoan
thién phap luat Viét Nam theo hudng tiép can cac chuan myc phap 1y, dong thoi
dam bao su phu hop véi diéu kién kinh té - x4 hoi trong nude.

- Phwong phdp nghién cieu tinh huéng dién hinh: duoc ap dung dé phan tich
mdt sd vu viée thyue tién lién quan dén viéc thuc hién phap luat vé quyén va nghia
vu ciia co sé ton gido st dung dat tai Viét Nam. Cac tinh hudng nghién ctru duoc
NCS lya chon phan anh roé nhiing vudng méc, bat cap trong qua trinh thyc hién
phap luat, qua d6 luan an danh gia tinh hiéu qua cua cac quy dinh phap luét hi¢n
hanh, déng tho1 chi ra nguyén nhan ctia mdt s6 ton tai, han ché trong thyc tién
thuc hién.

- Phwong phdp dw béo khoa hoc: duoc st dung trong Chuong 4 dé phan tich
xu huéng van dong cua phap luat vé quyén va nghia vu ciia co s& ton gido st dung
dat trong bdi canh hoi nhap qudc té va yéu cau phat trién bén vimng; tir d6 luan an
dua ra cic kién nghi hoan thién phap luat phu hop véi diéu kién phat trién cia
Viét Nam.

5. 'Y nghia khoa hoc va thuec tién ciia luin an

5.1. Y nghia Iy ludn ciia lugn dn

Thong qua viéc van dung cac phuong phap nghién ctru dac thu cia khoa hoc
luat dat dai, luan an da phat trién hé thong 1y luan vé phap luat diéu chinh quyén
va nghia vu cla co sé ton gido sir dung dat. Trén co s& phan tich toan dién céc
quy pham phap luét hién hanh, két hop véi viéc nghién ctru cac yéu té kinh té -
xa hodi c6 anh huong dén qua trinh xay dung va thuc hién phdp luét, luan an da
lam rd ban chét ctia quyén va nghia vu ndy, xac dinh vi tri trong hé thong phap
luat chuyén nganh co ché diéu tiét str dung dat.



Luan 4n da nhan di¢n va 1y giai cac han ché phap luat hién hanh tao tién dé
khoa hoc cho viéc dé xut cic giai phap hoan thién thé ché phap luit, bao dam
tinh minh bach, tinh hiéu qua thuc hién trong thuc tién.

5.2. Y nghia thuc tién ciia lugn dn

Luén an ¢6 thé duoc st dung la nguén tu liéu phuc vu hoat dong nghién ctru,
tham khao ddi v6i cac co s ton gido tham gia sir dung dét, va cac co quan quan
Iy nha nuéc c6 tham quyén trong linh vuc ndy. Thong qua viéc hé thong hoa, phan
tich va kién nghi cc giai phap hoan thién phap luat, luan an gbp phan nang cao
nhan thirc phap 1y va nang lyc tuan thi quy dinh phap ludt cta cic to chirc, ca
nhan lién quan. Ngoai ra, luin 4n con c6 gia tri tham khao d6i véi cac ddi twong
nghién cru nhu sinh vién, hoc vién cao hoc, nghién ctru sinh, giang vién va cac
nha khoa hoc luat dat dai trong qua trinh hoc tap, giang day va nghién ciru vé
phap luat quyén va nghia vu ctia co sé ton gido st dung dat. ..

6. Nhirng dong gop méi ciia Luan an

Thit nhdt, luan an c6 déng gop quan trong trong viéc hé thdng hoa, phat trién
lam 13 cac van dé 1y luan phap luat vé quyén va nghia vu clia co s& ton gido st
dung dét.

Thit hai, luan 4n cung cap cac danh gia khoa hoc va hé théng vé thuc trang
phap luat diéu chinh quyén va nghia vu cia co s ton gido str dung dat & Viét
Nam.

7. Két cau ciia ludn an

Ngoai 101 cam doan, danh muc céc tir viét tat, muc luc, mé dau, két luan,
danh muc tai liéu tham khéo, luan an duoc b cuc vai 04 chuong cu thé nhu sau:

- Chuong 1. Tong quan tinh hinh nghién ctru dé tai va co sé 1y thuyét.

- Chuong 2. Nhimg van dé Iy luan vé phap lut vé quyén va nghia vu cta co
sO ton gido str dung dét.

- Chuong 3. Thuyc trang phap luat vé quyén va nghia vu ciia co s& ton gido
st dung dét va thue tién thuc hién phap luat tai Viét Nam.

- Chuong 4: Binh hudng, gidi phap hoan thién phap luat va nang cao hi¢u
qua thue hién phap luat vé quyén va nghia vu cia co so tén gido sir dung dat.



CHUONG 1
TONG QUAN TIiNH HINH NGHIEN CUU BPE TAI VA CAC VAN PE
LIEN QUAN PEN LUAN AN

1.1. Tinh hinh nghién ctru lién quan dén dé tai luin 4n

Trong phan tinh hinh nghién ctru lién quan dén dé tai luan 4n, tac gia dé cap
dén 03 nhom cong trinh co ban, trong d6 bao gdm cac cong trinh trong nudc va
ngoai nudc, cu thé:

Mot la, nhom cac cong trinh nghién ctiru vé 1y luan phap lut vé quyén va
nghia vu ctia co s& ton gido str dung dat. Pbi v6i cac cong trinh nghién ctru vé 1y
luan phép luét vé quyén va nghia vu ctia co so ton gido st dung dat, luan 4n da dé
cip va tom tit cic cong trinh lién quan dén cac nhom sau: a. Nhom cong trinh
nghién ctru tong quan vé ché do so hitu dat dai ¢ Viét Nam tac dong dén quyén
va nghia vu cua co sé ton gido str dung dat; b. Nhom cac cong trinh nghién ctru
vé quyén va nghia vu ctia ngudi str dung dat trong quan hé phap luat dat dai; c.
Nhom cac cong trinh nghién ctiru vé 1y luan vé quyén va nghia vu cta co so ton
gido sir dung dit.

Hai la, nhoém céc cong trinh nghién ctru vé thuc trang phap luat vé quyén va
nghia vy cta co s¢ ton gido st dung d4t va thue tién thuc hién.

Ba la, nhom céac cong trinh nghién ctru giai phap hoan thién phép luat vé quyén
va nghia vu cta co s& ton gido sir dung dat va nang cao hiéu qua thuc hién.

1.2. Panh gia két qua cac cong trinh nghién ciru c6 lién quan dén deé tai
luén 4n va nhirng ndi dung ma luin an sé ké thira, phat trién

1.2.1. Ddnh gid két qud nghién ciru ciia cdc cong trinh khoa hoc lién quan
dén lugn dn

Céc cong trinh nghién ctru dd nghién ctru duge mot s co s¢ 1y luan phap
luat vé quyén va nghia vu cta co so ton gido st dung dat. Pong thdi nghién ciru
khai quat dugc thuc trang phap luat vé quyén va nghia vu cta co so ton gido sir
dung dat va thuc tién thuc hién. Trén co s d6 dé xuat mot sb giai phap cu thé.
Tuy nhién, bén canh d6 van con mot sé van dé quan trong vé 1y luan, danh gia
thuc trang va thyc tién thuc hién phap luat vé quyén va nghia vy cta co s& ton
gido sir dung dit con bo ngo, va trong lun 4n, tac gia s& phat trién mot cach toan
dién hon.

1.2.2. Nhitng vin dé lugn dn tiép tuc nghién ciru

Thi nhdt, nghién ctru chuyén sau 1y luan phéap luat vé quyén va nghia vu ctia
co s ton gido str dung dat. Trén co sé cac két qua nghién ctru di c6, luan 4n tiép



tuc hoan thién khai niém, dic diém va cac nguyén tic diéu chinh quyén va nghia
vu cua co sO ton gido sur dung dat; 1am 3 co s& 1y luan cho viéc thtra nhan va giéi
han cac quyén cta co s& ton gido sit dung dét trén co s két hop giira yéu cau bao
dam quyén tu do tin ngudng, ton gido va yéu cau quan ly, sir dung dit dai theo
phap luat. Bén canh d6, ludn an tiép tuc phat trién co so 1y luan vé sir dung dat da
muc dich trong linh virc dat ton gido.

Thit hai, nghién ctru thuc trang phéap lut vé quyén va nghia vu ctia co sé ton
gido su dung dAt va thuc tién thuc hién. Luan 4n ké thira cac két qua nghién ctru
vé thuc trang phap luat dat dai va phap luat vé tin ngudng, ton gido dé tiép tuc hé
théng hoa va phan tich cac quy dinh hién hanh lién quan dén quyén va nghia vu
clia co s ton gido sir dung dat, qua d6 1am rd méi lién hé gitta quy pham phap
luat va thuc tién thuc hién.

Thir ba, nghién ctru giai phap hoan thién phap luat vé quyén va nghia vu ctia
co s ton gido str dung dat va nang cao hiéu qua thyc hién. Trén co so ké thira cac
két qua nghién ciru di c6, luan an tiép tuc phat trién hé théng giai phap hoan thién
phép luat vé quyén va nghia vu ciia co s& ton gido sir dung dat theo hudng dong
b, thdng nhat va phi hop véi yéu cau phat trién kinh té - x4 hoi hién nay.

1.3. Co s& 1y thuyét va phwong phap tiép can

1.3.1. Co 56 Iy thuyét

Co s& 1y thuyét tap trung 1am rd cac co so cu thé gom: (1) Ly thuyét vé quyén
tu do ton gido; (2) Ly thuyét vé quyén sé hitu dat dai; (3) Ly thuyét vé vat quyén
va méi lién hé véi quyén str dung dat; (3) Ly thuyét vé ché do quan 1y, st dung
dat da muc dich va xdy dung cong trinh da ning.

1.3.2. Cdu héi nghién civu va gid thuyét nghién ciru

1.3.2.1. Cdu héi nghién ciru. Luan an dé cap mot sd cau hoi nghién ctru lién
quan dé 1am 13 ba van dé chinh: (1) Cac cau hoi lam rd co so 1y luan; (2) cac cau
hoi 1am 10 thuc trang quy dinh phép luat; (3) Cac cau héi lam rd dinh hudéng va
giai phap hoan thién phap luat va nang cao hiéu qua thuc hién phap luit.

1.3.2.2. Cdc gid thuyét nghién ciru. Tap trung vao cac gia thuyét cu thé nhu:
Mot 1a, co s& ton gido véi tu cach 1a chu thé st dung dat néu khong dugc phap
luat quy dinh déy dua quyén, nghia vu va thuc hién ding thi s€ tdc dong nhu thé
nao té1 sy phat trién cac quan h¢ kinh té, x4 hoi, cling nhu han ché vai trod ctia mot
nha nudc kién tao Viét Nam; Hai la, quyén va nghia vu ctia co sé ton gido str dung
dat mang nhitng dac thu riéng biét so véi cac chu thé sir dung dét khac; do do, néu
phap luat khong cé nhitng quy dinh phii hop véi tinh chét dac thi nay thi sé khong
bao dam dwoc moi truong phap 1y binh ding, minh bach va 6n dinh cho hoat déng



clia co sO ton gido, qua d6 lam giam hiéu qua st dung dat va tic dong bét loi dén trat
tu quan 1y dét dai; Ba la, trong diéu kién quyén st dung dat duoc thira nhan 1a mot
loai quyeén tai san, néu cac bét cap trong quy dinh phap luat va thyc tién thuc hién
d6i v&i quyén va nghia vu ciia co s ton gido sir dung dat khong duoc khic phuc
kip thoi thi s& 1am suy giam muc d6 an toan phap 1y ctia quyén nay, han ché kha
ning khai thac va phat huy gia tri ciia dét dai, tir d6 anh huong tiéu cuc dén su
phat trién kinh té - xa hoi; Bon la, néu co ché bao vé quyén va nghia vu cta co s&
t6n gido str dung dat khong duoc thiét 1ap va thue hién day du, hiéu qua thi quyén
va loi ich hop phép cua céc co so ton gido s€ khong dugc bao dam, kéo theo nhitng
hé luy ti€u cuc ddi v4i 6n dinh x4 hoi, quan 1y nha nudc vé dat dai va viéc thuc
hién chinh sach ton gido; Nam Ia, viéc hoan thién phéap lut vé quyén va nghia vu
clia co sO ton giao sir dung dat chi c6 thé dat hidu qua khi bao dam sy phu hop vai
cac quy luat ciia nén kinh té thi truong, dép tmg yéu cau phat trién kinh té - x4 hoi
va tuong thich vo1 xu hudng hoi nhap quéc té; néu khong, hé théng phap luat s¢€
kho phat huy hiéu lyc trong thuc tién va khong dap tmg dugc nhu cau phat trién
bén viing.
1.3.3. Phwong phdp tiép cdn

Luan an thyc hién trén co sé cac phuwong phap tiép can co ban sau: (1)
Phuong phap tiép can hé thdng; (2) Phuong phap tiép can lién nganh; (3) Phuong
phap tiép can thuc tién; (4) Phuong phép tiép can so sanh.

Tiéu két Chwong 1



CHUONG 2
NHUNG VAN PE LY LUAN PHAP LUAT VE QUYEN VA NGHIA VU
CUA CO SO TON GIAO SU DUNG PAT

2.1. Ly luan vé quyén va nghia vu ciia co sé ton gido sir dung dat

2.1.1. Khdi ni¢m vé co sé ton gido sir dung dit

Co s0O ton gido st dung dat 1a mot bod phan cua td chirc ton gido dugc Nha
nuodc giao dat, cho thué dét hodc cong nhan QSDD dé phuc vu hoat dong ton gido,
d6ng thoi dugc thyc hién cac quyén va nghia vu gan lién voi QSDD trong pham
vi phap luat quy dinh.

2.1.2. Khdi ni¢m vé quyén ciia co sé ton gido sir dung dit

Quyén cuia co so ton gido st dung dat chinh 1a cac quyén niang phap 1y do
Nha nudc trao, dugce thuc hién trong quan hé phap luat dét dai, nham bao dam sy
hop phap, 6n dinh va cong bang trong qua trinh quan 1y va st dung dat.

2.1.3. Khdi ni¢m vé nghia vu ciia co sé ton gido sir dung dit

Nghia vu ctia co s6 ton gido sir dung dat 13 tong thé cac yéu cau phap 1y duoc
Luat D4t dai dit ra nham rang budc chu thé nay phai tuan tha trong qua trinh sir
dung dat, qua d6 gop phan bao dam trat ty quan 1y nha nudc vé dat dai va bao vé
quyén, loi ich cta cac chu thé khac trong xa hoi.

2.2. Ly luén phap luét vé quyén va nghia vu ciia co' sé ton gido sir dung dat

2.2.1. Khdi niém phdp ludt vé quyén va nghia vu ciia co sé ton gido sir
dung dit

Phép luét vé& quyén va nghia vu trong str dung dét ctia co so ton gido 1a tong
thé cac quy pham phép luat do Nha nudc ban hanh va bao dam thuc hién bang st
manh cudng ché nham diéu chinh quan hé xa hoi phat sinh trong qua trinh sir dung
dét ctia co s ton gido, bao dam vi¢c s dung dat ding muc dich, tiét kiém, hiéu
qua, dong thoi bao ho quyén va lgi ich hop phap ciia co sd ton gido trén nén tang
ché d6 so hitu toan dan vé dat dai.

2.2.2. Pdc diém va nguyén tic diéu chinh ciia phdp ludt vé quyén va nghia
vu ciia co s6 ton gido sir dung dit

Dic diém phap luat vé quyén va nghia vu clia co s t6n gido sir dung dat,
bao gdm: (1) 1a hé thdng quy dinh phap luat dugc hinh thanh trén co sé mdi lién
hé giita phap luat dat dai, phap luat vé tin ngudng, ton gido va phap luat dan su;
(2) mang tinh chat dic thu, xuét phat tir d6i teong diéu chinh 13 chu thé phi loi
nhuan nhung c6 kha ning tham gia vao cac quan hé tai san va quan hé kinh té
phat sinh tir dat dai; (3) thé hién cac yéu cau “chit ch&” hon so voi ché d6 phap 1y
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ap dung d6i véi nhiéu chu thé st dung dat khac; (4) mang tinh can bang giira bao
dam quyén tu do ton gido va bao vé loi ich cong cong, loi ich qudc gia.

2.2.3. Nji dung diéu chinh ciia phdp ludt vé quyén va nghia vu ciia co s¢
ton gido sir dung dit

Mot 1, nhdém quy pham phap luat diéu chinh vé quyén cila co so ton gido sir
dung dat, bao gdm: Nhom quy pham diéu chinh phuong thirc xac ldp quyén sir
dung dat cta co s ton gido; nhom quy pham diéu chinh vé cac quyén cu thé cta
co s ton gido trong st dung dat

Hai la, nhém quy pham phap luat diéu chinh vé nghia vu cta co s ton gido
st dung dat, bao gé)m: nhém nghia vu ddi v6i Nha nude; nhom nghia vu ddi vai
cac chu thé khac

2.2.4. Cdc yéu té tic dpng dén higu qua thwe hién phdp ludt vé quyén va
nghia vu ciia co sé ton gido sir dung dit

Hiéu qua thyc hién phép luat vé quyén va nghia vu clia co so ton gido sir
dung dét chiu su tac dong cua cac yéu td sau:

MGt la, su hoan thién ciia hé thong phap luat dat dai d6i voi quyén va nghia
vu st dung dat ctia co sé ton gido

Hai lg, trinh d9, nang lyc va pham chat ctia d6i ngili can bd, cong chirc trong
quan 1y nha nude vé quyén sir dung dit ctia co sé ton gido

Ba la, diéu kién vé ¥ thtrc phap luat cua cac chu thé trong thuc hién phap luat
vé quyén va nghia vu stir dung dat cia co so ton gido

Boén la, diéu kién bao dam vé co s vat chat trong thuc hién phéap lut vé
quyén va nghia vu st dung dat cta co so ton gido.

Tiéu két Chwong 2
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CHUONG 3
THUC TRANG PHAP LUAT VE QUYEN VA NGHIA VU CUA CO SO
TON GIAO SU DUNG PAT VA THU'C TIEN THUC HIEN PHAP LUAT
TAI VIET NAM

3.1. Thue trang quy dinh phép luit vé quyén ciia co sé ton gido sir dung
dit va thue tién thuc hién quy dinh phap luat

3.1.1. Thuec trang quy dinh phdp ludt vé quyén ciia co sé ton gido sir dung
dit va ddanh gid quy dinh phdp lugt

Mot 1a, quy dinh phap luat vé cac phuong thic xac 1ap quyén sir dung dat
clia co s& ton gido va danh gia. Dé 1a 1am rd, luan an tap trung phan tich danh gia
cac quy dinh vé chu thé str dung dit 1a co so ton gido; quy dinh vé hinh thirc sir
dung dat cua co so ton gido va quy dinh vé thim quyén trao quyén sir dung dat
d6i voi co s6 ton gido.

Hai la, quy dinh phap luat vé cdc nhom quyén cu thé clia co s& ton gido sir
dung dat va danh gia. Theo d6, lam rd va danh gia cac quy dinh vé quyén chung
clia co s ton gido st dung dat va quy dinh vé nhém quyén riéng biét cua co s
ton gido sir dung dat.

Ba la, quy dinh phép lut vé cac bién phap bao vé quyén ciia co sd ton gido
bi xAm pham trong qué trinh khai thac, str dung dat va danh gia. Cu thé, 1am rd va
danh gia cac quy dinh vé bién phap bao vé quyén cua co sd ton gido bi xdm pham
thong qua co ché hoa giai tranh chap; cac quy dinh vé bién phép bao vé quyén théng
qua co ché giai quyét khiéu nai, khoi kién; quy dinh vé bién phap bao vé thong qua
co ché giai quyét to cao vé quan 1y, sir dung dét ton gido; quy dinh vé bién phap
bao vé thong qua co ché xir 1y vi pham phép lut vé dit ton gido.

3.1.2. Thuee tién thwe hién quy dinh phdp ludt vé quyén ciia co sé ton gido
str dung dit va ddnh gid

3.1.2.1. Thyee tién thuce hién cdc phirong thire xdc ldp quyén sir dung dat ciia
co' SO ton gido va danh gid

Trong ndi dung nay, luan an tap trung danh gia thuc tién thuc hién phap luat
vé quy hoach va han mirc giao dit cho co sd t6n gido; vé giao dét cho co s& ton
gi4o; vé thue trang st dung dét co so ton gido tu tao va thu tuc xin chinh quyén
giao dat

3.1.2.2. Thyec tién thuc hién quy dinh phdp ludt vé cdc nhém quyén cu thé
ciia co 6 ton gido sir dung dat va danh gid

Pé 1am 5 thuc tién thuc hién quy dinh phap luat vé cac nhom quyén cu thé
clia co s ton gido sir dung dat va danh gia, noi dung nay da danh gia thyc tién
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thuc hién quy dinh phap luat vé cac nhom quyén cu thé cia co so ton gido sir dung
dat va danh gia thyc tién thuc hién viéc cap Gidy chirng nhan quyén sir dung dét
cho co s& ton gido; danh gia thuc trang 14n chiém, mua ban, nhan hién tang dat
clia cac co s& ton gido; danh gia thuc tién st dung dAt vao cac hoat dong an sinh
x4 hoi va du lich tAm linh cua cac td chirc t6n gido.

3.1.2.3. Thuc tién thuc hién quy dinh phap ludt vé cdc bién phap bao vé
quyén ciia co sé ton gido bi xam pham trong qud trinh khai théc, sir dung dat va
danh gida

Noi dung ndy, luan an tap trung vao danh gia thuc tién giai quyét khiéu kién
lién quan dén dit co s ton gido; danh gia thuc tién giao lai dat hodc co sd cho t6
chtrc ton gido trong truong hop xac dinh viée sir dung hién tai kém hi¢u qua, bod
hoang hodc xudng cap, nhung van con gia tri vé mit ton gido - lich s. Lam 1o
thue tién cta viée cong nhan viéc sit dung chung hodc hoan ddi myc dich phuc vu
cong dong ddi vai cac khu dat ting thudc so hiru ton gido nhung hién da duoc
chuyén d6i thanh vuon hoa, cong vién hodc nha vin héa, ciing nhu van dé hoi tra
ting phﬁn d4t hodc co so dic thu trong nhirng khu vuc c6 nhu cau thyc sy tir phia
t6 chirc ton gido.

3.2. Thue trang quy dinh phap luit vé nghia vu ciia co sé ton gido sir
dung dat va thue tién thwe hién quy dinh phap luat

3.2.1. Thuec trang quy dinh phdp ludt vé nghia vu ciia co sé tén gido siv
dung dit va dinh gid

3.2.1.1. Thuc trang quy dinh phdp ludt vé cdc nghia vu chung ciia co s tén
gido si dung ddt va danh gid

Viéc dé cap va danh gia cac quy dinh phéap luat vé cac nghia vu chung cia
co s ton gido st dung dat va danh gia tap trung vao cac nhom quy dinh sau: mot
1a, quy dinh vé cac nguyén tic chung trong quan ly dat dai d6i véi co sd ton gido;
hai 13, quy dinh vé nghia vu str dung dat ding muc dich, ranh gi6i, khong gian va
long dat ctia co sO ton gido; ba 13, quy dinh vé nghia vu ké khai, dang ky dat dai
va thuc hién ddy du thu tuc khi giao dich quyén sir dung dat va tai san gin lién
v6i dat ciia co s ton gido.

3.2.1.2. Thuc trang quy dinh phdp ludt vé cdc nghia vu riéng biét mang tinh
ddc thii ciia co so ton gido sir dung dat va danh gid quy dinh phdp ludt

Day la van dé quan trong, do do cac quy dinh dugc thé hién kha déy du va
cu thé. Tuy nhién dé c6 cach nhin toan dién, luan an tap trung vao dé cap va danh
gia dbi véi cac quy dinh lién quan dén tién thué dat va quy dinh vé thué thu nhap
tir chuyén quyén str dung dat va tai san gan lién v6i dat ctia co so ton gido.
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3.2.2. Thuec tién thuc hién quy dinh phdp ludt vé nghia vu ciia co sé ton
gido sir dung dit va dinh gid

thyc tién thyc hién quy dinh phap luat vé nghia vu cua co so ton gido su dung
dAt c6 rat nhiéu van dé can duoc dé cap va danh gia tir do chi ra dugc nhitng thuan
loi va khé khan. Do d6, tac gia tap trung vao danh gia mot sé van dé quan trong
sau: Mot la, danh gia thyc tién thuc hién nghia vu str dung dét theo ranh gio1 cua
co sO ton gido; Hai la, danh gia thuc tién thyc hién nghia vy st dung dat dang
muc dich va ding ky dét dai cua co so ton gido.

Tiéu két Chwong 3
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CHUONG 4
PINH HUONG, GIAI PHAP HOAN THIEN PHAP LUAT VE QUYEN VA
NGHIA VU CUA CO SO TON GIAO SU DUNG PAT VA GIAI PHAP
NANG CAO HIEU QUA THUC HIEN

4.1. Pinh hwéng hoan thién phap luiat va nang cao hiéu qua thuc hién
phap luit vé quyén va nghia vu ciia co sé ton gido sir dung dat

Viéc hoan thién phép luat va nang cao hiéu qua thyc hién phép luat vé quyén
va nghia vu clia co sO ton gido st dung dat can dam bao theo cac dinh hudng co
ban sau:

(1) Hoan thién phap luat vé quyén va nghia vu trong str dung dit ctia co s
t6n gido gan v4i bao dam quyén tu do tin ngudng, ton giao

(2) Hoan thién phap luat vé quyén va nghia vu trong str dung dit ctia co s
ton gido phai khic phuc cac ton tai, han ché ciia Luat dat dai va dam bao tinh hiéu
qua, dong bo cua phap luat

(3) Hoan thién phap luat vé quyén va nghia vu trong str dung dat ciia co s
t6n gido trén co s¢ khic phuc cac vudng méc, bat cip phat sinh tir thuc tién thyc
hién phap luat

4.2. Giai phap hoan thién phap luit vé quyén va nghia vu ciia co s¢ ton
gido sir dung dat

4.2.1. Kién nghi gidi phdp hoan thién quy dinh phdp ludt vé quyén ciia co
sé ton gido st dung dit

4.2.1.1. Hoan thién quy dinh phdp ludt vé cdc phwong thire xdc Idp quyén sie
dung ddt ciia co s6 tén gido

- Phép luat dAt dai can dugc diéu chinh theo hudéng mo rong va linh hoat hon
vé chu thé st dung dat tén gido, khong bo hep ¢ to chire ton gido cip trung wong
hoic cap tinh. Giai phap phu hop 1a: (i) Ban hanh quy dinh phap luat cho phép co
sO ton gido cap dia phuong dugce dimg tén nhan dét thong qua ty quyén hoic ding
ky dai dién hop phap; (ii) Pong thoi, bo sung quy dinh vé trach nhiém giam sat
ctia t6 chirc ton gido cdp trén va co quan nha nudce, nham bao dam dat ton gido
duoc st dung ding muc dich, cong khai va minh bach.

- Can ban hanh quy dinh cu thé vé “co ché” dam phan hop dong thué dat.
Quyét dinh cho thué dat nén dong vai trd khung dinh hudéng, con noi dung chi tiét
ctia hop ddng can dugce xac lap thong qua qua trinh thuong luong, voi sy tham gia
ctia chuyén gia phap 1y cong hoic mé hinh cong chung vién. Pong thoi, da dang
hoéa hinh thirc hop dong cho thué dat theo mé hinh quéc té.
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- Nghién ctru, bo sung quy dinh chi tiét vé tiéu chi x4c dinh “nhu cau sir dung
dat t6n giao” va “han murc giao dat” quy dinh tai khoan 2 Diéu 213 Luat Dét dai
nam 2024. Cac ndi dung can quy dinh cu thé gdm: nguyén tic, tiéu chi va quy
trinh x4c dinh nhu cau st dung dét ton gido, bao gém ca cac chi ti€u dinh luong
(dién tich, sb luong tin d6, quy mo hoat dong) va dinh tinh (mutc d6 anh hudng
t6n gido, tinh dic thu ving mién).

- B6 sung quy dinh chi tiét vé tiéu chi “sir dung 6n dinh”, “ngudn gdc hop
phap” tai khoan 3 Diéu 145 Luat Dat dai naim 2024. Cac ndi dung can quy dinh
cu thé gdm: nguyén tic, tiéu chi va quy trinh danh gia viéc sir dung dat 6n dinh
nhu thoi gian st dung lién tuc, tinh cong khai, khong tranh chip va chimg c
chirng minh qua trinh st dung.

4.2.1.2. Hoan thién quy dinh phdp ludt vé cdc nhém quyén cu thé cia co sé
t6n gido sir dung ddt

- Hoan thién quy dinh vé quyén nhan ting cho, thira ké quyén sir dung dat
clia co s ton gido. Can quy dinh theo hudng cho phép co so tén gido duoc nhan
tang cho hodc thira ké QSDP tir cac to chirc ton gido khac, voi diéu kién st dung
dung muc dich ton gido va tuan thu quy hoach, ké hoach sir dung dat. Quy dinh
1d co ché kiém tra, gidm sat viéc chuyén giao QSDP giita céc t6 chirc ton gido,
nham bao dam tinh minh bach, ngin ngira loi dung chinh sach dé hop thirc hoa
cac giao dich trai phép luat.

- Hoan thién quy dinh vé ho so dia chinh, dang ky dat dai va cap Gidy chtng
nhan. Hoan thién quy dinh tai Diéu 256 Luat Dat dai naim 2024 nhu sau: Viéc cép
d6i Gidy chimg nhan trong truong hop c6 nhu cau phai dugc thyc hién théng qua
don dé nghi cip d6i co xac nhan ctua Uy ban nhan dan cp x3 noi cu tri hodc noi
¢ dat. Tir d6 xac dinh “nhu cau” cua chu thé sir dung dat, déng tho1 bao dam su
phdi hop giita co quan ding ky dat dai va chinh quyén co sé.

- Hoan thién diéu kién boi thudng vé dat khi Nha nudc thu hoi dat cua co so
t6n gido. Can 1am rd didu kién boi thuong ddi v4i dat nong nghiép. Phap luat can
quy dinh 16: Truong hop Nha nude giao dat nong nghiép cho co so ton gido cd
thu tién hay khong thu tién sir dung dat; Piéu kién cu thé dé xac dinh quyén duoc
boi thuong khi Nha nudc thu hoi dat néng nghiép, bao gém thoi gian st dung,
muc dich sir dung, nguén géc dat va viéc thuc hién nghia vu tai chinh.

4.2.1.3. Hoan thién quy dinh phdp ludt vé cdac bién phdp bdo vé quyén ciia
co' s6 t6n gido bi xdm pham trong qud trinh khai théc, sir dung dat

- Hoan thién quy dinh vé bién phap bao vé quyén clia co sé ton giao bi xam
pham théng qua hoa giai tranh chip. Theo quy dinh hién hanh, két qua hoa giai
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thanh tai UBND cip xa chi dugc coi 13 co so chirmg minh, chua c6 gia tri cudng
ché thi hanh. Piéu ndy 1am giam hiéu qua thuc hién va khéng bao dam quyén loi
ctia bén tuan thu thoa thuin. Do d6, cAn bd sung quy dinh: Sau khi c6 bién ban
hoa giai thanh, cac bén ¢ quyén danh gia, thay doi y kién trong thoi han nhat dinh
(vi du 30 ngay); Hét thoi han nay, néu khong ¢ ¥ kién phan dbi thi bién ban hoa
giai s& co gia tri phap 1y bét budc; Truong hop mot bén khong thyc hién thoa
thuan da hoa giai thanh, gay anh huong dén quyén va loi ich hop phap cta bén
con lai, thi s€ bi xtr 1y theo quy dinh phap luat, bao gé)m ché tai hanh chinh hodc
yéu cau thi hanh tai Toa 4n.

- Hoan thién bién phap bao vé thong qua co ché giai quyét khiéu nai, khoi
kién. Can théng nhét cach hiéu: “Hanh vi hanh chinh 13 x{r sy cta co quan, t6
chirc hodc ¢4 nhan ¢ thim quyén theo quy dinh cta phap luat, duoc thé hién béng
hanh dong hodc khong hanh dong, tac dong dén quyén, loi ich hop phap ctia mot
hodc mot s6 ca nhan, to chirc trong hoat dong quan 1y hanh chinh nha nudc”. Bén
canh d6, can dua ra dinh nghia r0 rang vé “van ban” voi tu cach 13 hinh thic chia
dung quyét dinh hanh chinh, bao gém ca van ban dién tu, tap tin dién tir, ban fax,
ban scan c6 xac thuc, nham bao dam phu hgp vé1 Luat Giao dich dién tir ndm
2023 va xu hudéng hanh chinh sd.

4.2.2. Kién nghi gidi phdp hoan thién quy dinh phdp ludt vé nghia vu ciia
co sé ton gido siv dung dit

4.2.2.1. Hoan thién quy dinh phdp ludt vé nghia vy dang ky dat dai cia co
SG tén gido si dung dat

- Can giam ty 1& thu 18 phi trudc ba tir 0,5% xudng con 0,2% gia tri QSDD
d6i voi dat phuc vu muyc dich ton gido, phi hop véi kha ning tai chinh ciia cac t6
chtrc phi logi nhudn va giam ganh ndng chi phi hanh chinh.

- Can 4p dung murc thu ¢ dinh thay vi tinh theo phan trim gia tri QSDD. C6
thé quy dinh muc 1¢ phi theo thang gid tri dat dya trén bang gia dat cia UBND
cép tinh. Vi du: Cach tiép can nay bao dam tinh minh bach, dé ap dung va han ché
hién tugng khai thap gi tri dat dé tranh thué.

- Can 4p dung co ché mién hodc giam 1& phi cho nhom dic thu, bao gom: (i)
Dit phyc vu myc dich ton gido, tin ngudng, tir thién; (ii) Co so ton gido dang hoat
dong tai ving kho khan, ving sau, ving xa; (iii) Cac to chirc ton gido c6 dong gop
tich cuc vao hoat dong xa hoi, gido duc, y té, bao trg cong dong.
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4.2.2.2. Hoan thién quy dinh phép ludt vé nghia vu tai chinh ciia co so tén
gido st dung ddt déi véi Nha mede trong qud trinh sir dung dat

- Ra soat va phén loai muc dich sir dung dat ctia co s& ton gido. Dét sir dung
cho tho tu, cong trinh tudng niém, co s tir thién xa hoi co thé tiép tuc dugc mién,
giam nghia vu tai chinh. Nguoc lai, dat phuc vu kinh doanh hodc dich vu phai
chiu nghia vu tai chinh day du, twong tmg véi hinh thire str dung.

- B6 sung quy dinh vé thué d6i vai to chuc ton gido trong cac van ban phap
luat lién quan nhu Luat Thué sir dung déat phi néng nghiép, Luat Thué thu nhap
doanh nghiép, Luat Quan ly thué... nhim bao dam tinh déng b0, minh bach va
kha thi trong thuc hién.

4.3. Giai phap ning cao hiéu qua thwe hién phap luit vé quyén va nghia
vu ciia co’ s¢ ton gido sir dung dat

4.3.1. Néng cao hi¢u qud qudn ly nha nwéc vé dit dai déi vdi co sé ton
gido sir dung dit

- Can phai thiét 1ap co ché phdi hop lién nganh théng nhat. Qua trinh quan
ly dat dai lién quan dén co sé ton gido thuong co sy tham gia clia nhiéu co quan
nhu S¢ Nong nghiép va Mai trudng, S& Noi vy, S& Xay dung, chinh quyén cip
x3 va Ban Ton gido. Do d6, can xay dung quy ché phdi hop lién nganh, dam bao
tinh can bang trong chi dao, dong thoi kip thoi xtr Iy cac tinh hudng phat sinh nhur
chuyén muc dich st dung dat, cap phép xdy dung cong trinh ton gido theo Luat
Xay dung nam 2020.

- Can x4y dung hé thong co s& dit liéu chuyén nganh. Viéc thiét 1ap co so dir
lidu s6 hoa vé dat dai gin v6i thong tin vé td chirc ton gido 1a yéu cau cap thiét
nham phuc vu cong tac quy hoach, giam sat va ra quyét dinh. Hé thong nay can
tich hop dit liéu vé dién tich dat, loai hinh co s& tho ty, tinh trang phap 1y, qua
trinh sir dung va cac bién dong lién quan.

Ngoai ra, can ap dung ché d6 thong tin, bao cdo dinh ky dong thoi ting cudng
phdi hop véi to chirc ton gido

4.3.2. Tiép tuc diy manh tién dp cdp Gidy chitng nhin quyén sir dung dit
cho co so ton giao

- Tang cudng phdi hop lién co quan trong quy trinh cap GCNQSDD. Can
duoc trién khai theo co ché phéi hop gitra S6 Nong nghiép va Moéi truong, Ban
Ton gido, UBND cép xa va cac don vi lién quan

- Phén loai va xur Iy theo ting nhom dbi tugng. Bao gdm giai phap ddi voi
co sO ton gido du co sé phap 1y; d6i vai co so ton gido chua chii dong phdi hop;
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Pbi véi co s6 ton gido cd dién tich sir dung thuc té 16n hon ban db dja chinh; Ddi
vé6i truong hop c6 ho dan sinh sdng trong khuén vién co s ton gido. ..

4.3.3. Ting cwong cong tic tuyén truyén, phé bién quy dinh phdp ludt dit
dai doi véi co s6 ton gido sir dung dit

- Giai phap vé noi dung tuyén truyén. Cong tac tuyén truyén can duoc thiét
ké phu hop voi dic diém tin ngudng, t6 chirc va trinh d6 nhan thirc cua ting loai
hinh co s& ton gido. Noi dung trung tAm bao gém: (i) Quyén va nghia vu cia t6
chtrc ton gido trong st dung dat theo Diéu 138, 139 va 210 Luat Dét dai 2024; (i)
Trinh tu, tha tuc hanh chinh lién quan dén cap Gidy chimg nhan quyén st dung
dat, chuyén muc dich str dung, thué dat, tra lai dat; (i11) Cac quy dinh veé XU 1y vi
pham hanh chinh trong linh vyuc dat dai theo Nghi dinh s6 91/2019/NP-CP (d4
duoc sira d6i, bo sung); (iv) Co ché phdi hop gitta to chirc ton gido va co quan
quan 1y nha nude trong quan 1y dat dai.

- Giai phap vé hinh thtic tuyén truyén. Dé bao dam tinh lan téa va tiép can
da chiéu, can trién khai da dang hoa cac phuong thic tuyén truyén: T6 chirc hoi
thao chuyén dé, toa dam phap 1y, sinh hoat phap luat tai cac co sd ton gido; Phat
hanh tai liéu huéng dan, s tay phap luat dat dai danh riéng cho t6 chirc ton gido;
Tang cudng st dung phuong tién truyén thong dai chiing nhu bao chi, phat thanh,
truyén hinh, cong thong tin dién tir cia dia phuong va mang x3 hoi; Long ghép
ndi dung phap luat dat dai vao cac chuong trinh tdp huan churc sic, chirc viéc do
Ban Tén gido to chic.

Tiéu két Chwong 4
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KET LUAN

1. Bé c6 cai nhin tong thé, toan dién vé thyc trang nghién ctru lién quan dén
quyén va nghia vy ctia co so ton gido trong sir dung dat, Chuong 1 cta luan 4n
phan tich, danh gia cac cong trinh khoa hoc da cong bd, tap trung vao cac nhom
van dé: i) Nhom cong trinh nghién ctru 1y luan vé quyén str dung dit noi chung va
quyén dic thu cta co so ton gido sir dung dat; ii) Nhom cong trinh nghién ctru
thuc trang phéap luat dat dai vé dat ton gido va thuc tién 4p dung tai cac dia phuong;
iii) Nhom cong trinh dé xuat dinh hudng, giai phap hoan thién phap luat nham
bao dam quyén va nghia vu cla co so ton gido st dung dét trong bdi canh hoi
nhap qudc t€.Trén co s& tong quan, luan an chi ra nhitng van dé con bo ngd nghién
ctru nhu: sy thiéu nhat quan trong quy dinh vé diang ky, cdp Gidy ching nhan
quyén sir dung dat cho co sd ton gido; co ché bao dam thuc hién quyén va nghia
vu con chua dong bo; va thiéu so sanh véi thong 1& qudc té. Pay chinh 1a dinh
hudng nghién ctru tiép theo cua dé tai.

2. bit dai thudc s hitu toan dan do Nha nuée dai dién cha so hitu, song Nha
nuéc khong chiém hitu, sir dung dat ma trao quyén cho cac chu thé. Dbi véi co
so ton gido, Luat Pat dai 2024 (Piéu 153, Diéu 182) ghi nhan viéc giao dat khong
thu tién st dung dat dé phuc vu nhu cau hoat dong ton gido chinh dang.

Quan hé phap luat giita Nha nudc va co sd ton gido trong viée trao quyén s
dung dat vira mang tinh hanh chinh - thé hién & thAm quyén, trinh tu thu tuc, vira
mang tinh dan sy - thé hién & quyén niang chiém hitu, sir dung, dinh doat tai san
gén lién v6i dat theo quy dinh cua B0 luat Dan sy 2015. Nhu vay, co sé ton gido
duogc thy hudng quyén sir dung dat nhung dong thoi ciing phét sinh nghia vu tuan
thi ding muc dich str dung, thuc hién ding ky va chap hanh cac quy dinh quéan ly
nha nudc vé dat dai.

3. Phap luat dat dai vé quyén va nghia vu cta co s& tén gido st dung dat
mang nhiéu ¥ nghia: Tht nhat, Pi vi Nha nude: Py 1a phuong thire thuc hién
quyén dai dién cha sé hiru toan dan vé dat dai, bao dam dat duogc phan b dung
ddi tuong, ding muc dich va hai hoa véi quy hoach, ké hoach str dung dat; Tha
hai, D6i vé6i co s6 ton g140: Quyén su dung dat duoc phap luat cong nhén la co so
phap 1y dé bao vé quyén loi hop phap, ddng thoi rang budc nghia vu tuan tha phap
luat, bdo dam su dung dat tiét kiém, hiéu qua, gén v6i loi ich cong cong.

Noi dung phép luat vé quyén va nghia vu cta co so ton gido bao gdm: i)
quyén duoc cap Gidy chimg nhan quyén st dung dat, quyén so hitu tai san gin
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lién véi dat; ii) quyén duoc bao vé khi c6 hanh vi xAm pham; iii) nghia vu st dung
dat dang muc dich, thyuc hién ké khai, dang ky dat dai;

4. Luat Dat dai 2013 va Luat Dat dai 2024 d3 c6 vu diém quan trong khi:
Mot 14, Ghi nhan co sé ton gido 1a chu thé sur dung dat doc 1ap; Hai 1a, Quy dinh
cu thé vé tham quyén giao dat, cip Gidy chirng nhan cho co sé ton gido; Ba 13,
Xéc 1ap co ché bdi thuong, hd tro, tai dinh cu trong truong hop Nha nuée thu hdi
dAt ton giao. Tuy nhién, thuc tién cho théy con nhiéu han ché: 1) mot b phan dat
t6n gido chua dugc dang ky, cip Gidy chimg nhan, gy kho khan cho quan 1y; ii)
tinh trang 14n chiém, str dung sai muc dich van dién ra; iii) thiéu co ché giam sat
hi¢u qua viéc thuc hién nghia vu ctia co sd ton gido.

5. Dua trén quan diém, duong 16i ctia Pang vé quan 1y, st dung dat dai va
bao dam tu do tin ngudng, ton gido, viéc hoan thién phap luat can bao dam: i)
Tinh thong nhat, dong bd gitta Luat D4t dai 2024 va Luat Tin ngudng, ton gido
2016; ii) Xay dung co ché ding ky, cip Gidy ching nhan minh bach, don gian,
thuan loi cho co sé ton gido; iii) Hoan thién cac quy dinh vé bao vé quyén loi khi
bi xam pham théng qua co ché hoa giai, khiéu nai, khoi kién; 1v) Tiép can thong
1& qudc té trong bao dam quyén str dung dat gan véi tu do tén gido, nhung van
phu hop voi dac thu so hitu toan dan vé dat dai ¢ Viét Nam. Trén co sé d6, luan
an dé xut giai phap nang cao hiéu qua thuc hién phéap luit vé quyén va nghia vu
clia co sO t6n gido str dung dat, gop phan bao dam cong bang, minh bach va phat
trién bén viing.
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INTRODUCTION

1. Rationale for the Dissertation Topic

In Vietnam, land is owned by the entire people, with the State acting as the
representative owner and exercising unified management. Land-use rights
constitute the fundamental legal form through which the State exercises
representative ownership by issuing decisions on land allocation, land leasing, and
the recognition of land-use rights. Among land users, religious establishments are
distinctive subjects: they participate in land-law relations as land users while also
being closely associated with the exercise of the freedom of belief and religion as
recognized and guaranteed by the Constitution. This distinctive nature requires
land law to establish a regulatory mechanism that balances the principle of land
ownership by the entire people with the need to protect the lawful rights and
interests of religious establishments in land use.

Legislative history shows that, from the 2003 Land Law, which for the first
time recognized religious organizations as land users, to the 2013 Land Law and
especially the 2024 Land Law, Vietnamese land law has gradually improved its
provisions concerning the rights and obligations of religious establishments using
land. The 2024 Land Law, as specified by Decree No. 102/2024/ND-CP and
subsequently amended and supplemented by Decree No. 226/2025/ND-CP, has
introduced important adjustments aimed at overcoming shortcomings from
previous periods, while strengthening the State's responsibility for the
management of land used by religious establishments.

However, from the perspective of current statutory law, the provisions on the
rights and obligations of religious establishments using land still reveal certain
shortcomings and limitations.

First, although the 2024 Land Law empowers provincial-level People’s
Committees to decide the area of land allocated to religious organizations and
affiliated religious organizations, practice shows that localities still lack a
common set of criteria for assessing “actual demand” and ‘“land-allocation
quotas”. This has resulted in differences among provinces in determining the area
to be allocated and in considering requests for land expansion from newly
established establishments. The absence of unified technical criteria makes the
appraisal process heavily dependent on the discretionary assessment of competent
authorities, thereby increasing the risk of complaints or inconsistent treatment



among religious organizations and affiliated religious organizations in different
localities.

Second, some localities face difficulties because they lack suitable land
reserves or fail to incorporate demand for religious land use into land-use master
plans and land-use plans. As a result, newly established religious organizations
are almost unable to obtain land, leading them to receive transfers, seek land
donations, or expand establishments outside approved plans. These situations
create significant obstacles to land administration, particularly in establishing
legal status and updating cadastral records.

Third, current law has not provided specific guidance on the criteria of
“stable use” and “lawful origin”; therefore, delays in issuing certificates of land-
use rights for religious land remain common. In some localities, issuance of
certificates of land-use rights for religious land has reached only 26.6 percent.
Most religious land was formed long ago, through different periods of
management, and either lacks legal records or has lost them. The boundaries of
many establishments have changed over time; some have even been encroached
upon or expanded without being updated in the cadastral records. Inconsistencies
in cadastral documents across different periods prolong verification and delay the
issuance of certificates of land-use rights to religious organizations and affiliated
religious organizations, thereby affecting the stability of religious activities and
the effectiveness of state management. In particular, in some localities, cadastral
records have been lost or no longer ensure accuracy because religious
organizations and affiliated religious organizations received transfers or
donations, or expanded their premises through land donations or construction at
new locations, after 1 July 2004. These changes have not been updated in the
cadastral records. In addition, disputes between religious organizations or their
affiliated organizations and residents are among the causes of prolonged
verification and delayed dossier completion for certificate issuance.

Fourth, the 2024 Land Law and Decree No. 102/2024/ND-CP dated 30 July
2024 of the Government, detailing the implementation of several articles of the
Land Law, only distinguishes between “religious land” and “land used for belief-
related facilities”. The classification of religious land areas, when combined with
activities such as education, healthcare, charity, support services, and lawful
business, remains unclear under the current legal system. This causes uncertainty
for localities in determining which areas may continue to be subject to the
mechanism of “land allocation without collection of land-use levy” and which
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areas must be converted to “land lease with annual rental payment”. The absence
of criteria for delineating land-use purposes leads to inconsistent application and
increases the risk that such land use may be deemed improper.

From the perspective of land-law scholarship, studies on religious land in
Vietnam have so far mainly approached the issue from the general perspective of
the legal regime governing land or state management over religious activities.
Meanwhile, the rights and obligations of religious establishments using land have
not been studied comprehensively and systematically in the context of the recently
promulgated 2024 Land Law and its implementing instruments. This research gap
creates an urgent need for a scientific study that fully analyzes the theoretical
foundations, legal content, and practical application of the provisions on the rights
and obligations of religious establishments using land, thereby proposing
solutions to improve the law and enhance its implementation effectiveness.

For the above reasons, the doctoral candidate has selected the topic “Rights
and Obligations of Religious Establishments Using Land under Current
Vietnamese Law” as the subject of a doctoral dissertation in Economic Law at the
University of Law, Hue University.

2. Research aim and tasks

2.1. Research aim

The research aim of the dissertation is to develop scientific grounds for
proposing orientations and solutions to improve the law and enhance the
effectiveness of law implementation concerning the rights and obligations of
religious establishments using land.

2.2. Research tasks

First, the dissertation reviews and evaluates domestic and foreign scientific
works on the law governing the rights and obligations of religious establishments
using land, by collecting, systematizing, and analyzing published documents and
research.

Second, the dissertation clarifies fundamental theoretical issues concerning
the rights and obligations of religious establishments using land, including the
concepts, characteristics, and principal contents of such rights and obligations
within the land-law system. On that basis, the dissertation establishes the
theoretical foundation for analyzing current statutory law and practical
application.

Third, the dissertation analyses and evaluates the current legal framework
and the practical implementation of the law on the rights and obligations of
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religious establishments using land in Vietnam. On that basis, it clarifies achieved
results while identifying limitations and shortcomings in both legal provisions and
their implementation.

Fourth, the dissertation identifies the fundamental requirements for
improving the law on the rights and obligations of religious establishments using
land, and proposes solutions to improve the legal system and enhance the
effectiveness of law implementation in this field, thereby meeting the
requirements of socio-economic development and guaranteeing the freedom of
belief and religion in Vietnam.

3. Research subject matter and scope

3.1. Research subject matter

First, the theoretical issues concerning this body of law are approached
through theories and scientific viewpoints from previous research.

Second, the current legal system governing this field, as reflected in the
following instruments: the 2024 Land Law; Law No. 02/2016/QH14 of the
National Assembly on Belief and Religion; Decree No. 102/2024/ND-CP
detailing the implementation of several articles of the 2024 Land Law; Decree
No. 226/2025/ND-CP amending decrees guiding the Land Law; and other
relevant legal instruments.

Third, the practice of implementing the law on the rights and obligations of
religious establishments using land in Vietnam, as analyzed through management
programs, sectoral reports, statistical data, and typical cases published by
competent state authorities.

3.2. Research scope

- In terms of content, the dissertation assesses only the legal provisions
governing the rights and obligations of religious establishments using land,
including: (i) methods of establishing land-use rights of religious establishments;
(1) the rights of religious establishments during the process of land use; and (iii)
the obligations of religious establishments during the process of land use.

- In terms of geographical scope, the dissertation studies the practice of
implementing the law on the rights and obligations of religious establishments
using land in Vietnam.

- In terms of time, the dissertation limits its research to the law on the rights
and obligations of religious establishments using land from 2014, when the 2013
Land Law took effect, to 2026.



4. Research methods

- The methods of analysis and synthesis are used to explain the theoretical
and practical issues of the law on the rights and obligations of religious
establishments using land. Through these methods, the dissertation clarifies the
theoretical basis, identifies the contents and characteristics of the current legal
provisions, evaluates their practical effectiveness, points out certain
shortcomings, limitations, and inadequacies of the law, and develops scientific
arguments for recommendations on legal improvement. The synthesis method is
applied to systematize and connect viewpoints, theories, and domestic and foreign
research on the law governing the rights and obligations of religious
establishments using land. Based on a synthesis of scientific sources, the
dissertation compares and analyzes different academic approaches, thereby
forming a comprehensive and objective view of the research issue as a basis for
drawing scientific conclusions and practical recommendations.

- The systematic method is employed to arrange, connect, and present the
contents of the dissertation within a logical whole, ensuring consistency among
the theoretical basis, current legal provisions, practical application, and
orientations for improving the law on the rights and obligations of religious
establishments using land. This method helps clarify the relationship among the
chapters and sections of the dissertation, from identifying shortcomings in legal
provisions and their practical application to developing corresponding solutions
to improve them.

- The comparative-law method is used to examine and compare Vietnamese
legal provisions on the rights and obligations of religious establishments using
land with the laws of selected countries that have developed legal systems and
experience in effectively regulating these issues. Through the analysis and
evaluation of legal models and methods of application in the selected countries,
the dissertation identifies appropriate reference values to propose orientations for
improving Vietnamese law in line with legal standards while ensuring conformity
with domestic socio-economic conditions.

- The typical case-study method is applied to analyze several practical cases
related to the implementation of the law on the rights and obligations of religious
establishments using land in Vietnam. The cases selected by the doctoral
candidate clearly reflect difficulties and shortcomings in the law's
implementation. On that basis, the dissertation evaluates the effectiveness of



current legal provisions and identifies the causes of certain existing limitations in
practice.

- The scientific forecasting method is used in Chapter 4 to analyze the
development trends of the law on the rights and obligations of religious
establishments using land in the context of international integration and
sustainable development requirements. Based on this analysis, the dissertation
proposes recommendations for legal reform suitable to Vietnam’s development
conditions.

5. Scientific and practical significance of the dissertation

5.1. Theoretical significance

By applying research methods specific to land law, the dissertation develops
a theoretical framework governing the rights and obligations of religious
establishments that use land. Based on a comprehensive analysis of current legal
norms, combined with the study of socio-economic factors affecting the
formulation and implementation of law, the dissertation clarifies the nature of
these rights and obligations. It identifies their position within the specialized legal
system and the mechanism for regulating land use.

The dissertation identifies and explains the limitations of current law,
thereby providing a scientific basis for proposing solutions to improve the legal
framework and ensure transparency and effective practical implementation.

5.2. Practical significance

The dissertation may serve as a reference source for research activities,
religious establishments using land, and competent state management agencies in
this field. By systematizing, analyzing, and recommending solutions to improve
the law, the dissertation enhances legal awareness and compliance capacity
among relevant organizations and individuals. In addition, the dissertation is
valuable as a reference for students, master’s students, doctoral candidates,
lecturers, and land-law scholars in studying, teaching, and researching the law on
the rights and obligations of religious establishments using land.

6. New contributions of the dissertation

First, the dissertation makes an important contribution by systematizing,
developing, and clarifying theoretical legal issues concerning the rights and
obligations of religious establishments using land.

Second, the dissertation provides scientific and systematic assessments of
the current legal framework governing the rights and obligations of religious
establishments using land in Vietnam.



7. Structure of the dissertation

In addition to the declaration, list of abbreviations, table of contents,
introduction, conclusion, and list of references, the dissertation is structured into
four chapters as follows:

- Chapter 1. Overview of research on the topic and theoretical foundations.

- Chapter 2. Theoretical legal issues concerning the rights and obligations of
religious establishments using land.

- Chapter 3. Current legal provisions on the rights and obligations of
religious establishments using land, and their implementation in Vietnam.

- Chapter 4. Orientations and solutions for improving the law and enhancing
the effectiveness of law implementation concerning the rights and obligations of
religious establishments using land.



CHAPTER 1
OVERVIEW OF RESEARCH ON THE TOPIC AND ISSUES RELATED
TO THE DISSERTATION

1.1. Research related to the dissertation topic

In the section on research related to the dissertation topic, the author
addresses three basic groups of works, including domestic and foreign studies, as
follows:

First, studies of the theoretical legal issues concerning the rights and
obligations of religious establishments that use land. With respect to these
theoretical studies, the dissertation refers to and summarizes works related to the
following groups: (a) studies providing an overview of the land ownership regime
in Vietnam and its impact on the rights and obligations of religious establishments
using land; (b) studies on the rights and obligations of land users in land-law
relations; and (c) studies on the theory of the rights and obligations of religious
establishments using land.

Second, studies on the current legal framework governing the rights and
obligations of religious establishments using land and the practice of
implementation.

Third, studies proposing solutions to improve the law on the rights and
obligations of religious establishments using land, and to enhance implementation
effectiveness.

1.2. Assessment of related studies and issues to be inherited and further
developed by the dissertation

1.2.1. Assessment of the research results of scientific works related to the
dissertation

Existing studies have addressed several theoretical legal foundations
regarding the rights and obligations of religious establishments that use land. They
have also provided general analyses of the current legal framework governing
these rights and obligations, the practice of implementation, and, on that basis,
have proposed certain specific solutions. However, several important issues
relating to theory, assessment of current law, and practical implementation of the
law on the rights and obligations of religious establishments using land remain
insufficiently explored. The dissertation will therefore develop these issues in
greater depth.



1.2.2. Issues to be further studied by the dissertation

First, the dissertation conducts an in-depth study of the theoretical legal
issues concerning the rights and obligations of religious establishments using
land. Building on existing research results, the dissertation further develops the
concepts, characteristics, and principles governing these rights and obligations;
clarifies the theoretical basis for recognizing and limiting the rights of religious
establishments using land by combining the requirement to guarantee the freedom
of belief and religion with the requirement of lawful land management and use;
and further develops the theoretical foundation for multi-purpose land use in the
field of religious land.

Second, the dissertation examines the current legal framework governing the
rights and obligations of religious establishments using land, and the practice of
its implementation. It builds on research on the current state of land law and the
law on belief and religion to continue systematizing and analyzing existing
provisions on the rights and obligations of religious establishments using land,
thereby clarifying the relationship between legal norms and implementation
practice.

Third, the dissertation studies solutions to improve the law on the rights and
obligations of religious establishments using land and to enhance implementation
effectiveness. Based on inheriting existing research results, it further develops a
system of solutions to improve the law in a synchronous, consistent manner,
suitable to current socio-economic development requirements.

1.3. Theoretical foundations and approaches

1.3.1. Theoretical foundations

The theoretical foundations focus on clarifying the following specific bases:
(1) the theory of religious freedom; (2) the theory of land ownership; (3) the theory
of real rights and their relationship with land-use rights; and (4) the theory of the
regime for managing and using land for multiple purposes and constructing
multifunctional facilities.

1.3.2. Research questions and hypotheses

1.3.2.1. Research questions. The dissertation raises several research
questions to clarify three main issues: (1) questions clarifying the theoretical
basis; (2) questions clarifying the current legal provisions; and (3) questions
clarifying orientations and solutions for improving the law and enhancing the
effectiveness of law implementation.



1.3.2.2. Research hypotheses. The dissertation focuses on the following
specific hypotheses. First, if the rights and obligations of religious establishments
as land users are not fully provided for and properly implemented by law, this will
affect the development of socio-economic relations and limit the role of a
Vietnamese developmental state. Second, the rights and obligations of religious
establishments using land possess distinctive characteristics compared with other
land users; therefore, if the law does not contain provisions suited to this
distinctive nature, it will fail to ensure an equal, transparent, and stable legal
environment for the activities of religious establishments, thereby reducing land-
use efficiency and adversely affecting the order of land management. Third, where
land-use rights are recognized as a type of property right, if shortcomings in legal
provisions and implementation practice regarding the rights and obligations of
religious establishments using land are not promptly remedied, the legal security
of those rights will be weakened, the capacity to exploit and promote the value of
land will be restricted, and socio-economic development will be negatively
affected. Fourth, if the mechanism for protecting the rights and obligations of
religious establishments using land is not fully and effectively established and
implemented, the lawful rights and interests of religious establishments will not
be guaranteed, resulting in negative consequences for social stability, land
management, and the implementation of religious policies. Fifth, the
improvement of the law on the rights and obligations of religious establishments
using land can be effective only when it is compatible with the laws of a market
economy, meets socio-economic development requirements, and is consistent
with the trend of international integration; otherwise, the legal system will find it
difficult to operate effectively in practice and will not meet the needs of
sustainable development.

1.3.3. Approaches

The dissertation is conducted based on the following main approaches: (1) a
systematic approach; (2) an interdisciplinary approach; (3) a practical approach;
and (4) a comparative approach.

Conclusion to Chapter 1
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CHAPTER 2
THEORETICAL LEGAL ISSUES CONCERNING THE RIGHTS AND
OBLIGATIONS OF RELIGIOUS ESTABLISHMENTS USING LAND

2.1. Theory of the rights and obligations of religious establishments
using land

2.1.1. Concept of religious establishments using land

A religious establishment using land is a component of a religious
organization to which the State allocates land, leases land, or recognizes land-use
rights for religious activities, and which is entitled to exercise the rights and
perform the obligations attached to those land-use rights within the scope
prescribed by law.

2.1.2. Concept of the rights of religious establishments using land

The rights of religious establishments using land are legal entitlements
granted by the State and exercised within land law relations to ensure legality,
stability, and fairness in land management and use.

2.1.3. Concept of the obligations of religious establishments using land

The obligations of religious establishments using land comprise the totality
of legal requirements imposed by the Land Law to bind these subjects to
compliance throughout the land-use process, thereby contributing to the
maintenance of state management order over land and the protection of the rights
and interests of other subjects in society.

2.2. Legal theory concerning the rights and obligations of religious
establishments using land

2.2.1. Concept of the law on the rights and obligations of religious
establishments using land

The law on rights and obligations in the land use of religious establishments
is the totality of legal norms promulgated by the State and guaranteed by state
coercive power to regulate social relations arising in the process of land use by
religious establishments, ensure that land is used for proper purposes,
economically and effectively, and protect the lawful rights and interests of
religious establishments based on the regime of ownership by the entire people
over land.
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2.2.2. Characteristics and governing principles of the law on the rights and
obligations of religious establishments using land

The law on the rights and obligations of religious establishments using land
has the following characteristics: (1) it is a system of legal provisions formed
based on the relationship among land law, the law on belief and religion, and civil
law; (2) it is distinctive because its regulated subjects are non-profit entities that
may nevertheless participate in property relations and economic relations arising
from land; (3) it imposes more ‘“strict” requirements than the legal regime
applicable to many other land users; and (4) it reflects a balance between
guaranteeing religious freedom and protecting public and national interests.

2.2.3. Regulatory contents of the law on the rights and obligations of
religious establishments using land

First, the group of legal norms regulating the rights of religious
establishments to land, including norms governing the methods for establishing
land-use rights of religious establishments and their specific rights in land use.

Second, the group of legal norms regulating the obligations of religious
establishments using land, including obligations toward the State and obligations
toward other subjects.

2.2.4. Factors affecting the effectiveness of law implementation
concerning the rights and obligations of religious establishments using land

The effectiveness of implementing the law on the rights and obligations of
religious establishments using land is affected by the following factors:

First, the completeness of the land-law system concerning the land-use rights
and obligations of religious establishments.

Second, the qualifications, competence, and integrity of cadres and civil
servants in state management of the land-use rights of religious establishments.

Third, the level of legal consciousness of subjects in implementing the law
on the land-use rights and obligations of religious establishments.

Fourth, the material conditions that ensure the implementation of the law on
the land-use rights and obligations of religious establishments.

Conclusion to Chapter 2
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CHAPTER 3
CURRENT LEGAL PROVISIONS ON THE RIGHTS AND
OBLIGATIONS OF RELIGIOUS ESTABLISHMENTS USING LAND
AND THE PRACTICE OF LAW IMPLEMENTATION IN VIETNAM

3.1. Current legal provisions on the rights of religious establishments
using land and practical implementation of those provisions

3.1.1. Current legal provisions on the rights of religious establishments
using land and assessment of those provisions

First, legal provisions on the methods for establishing land-use rights for
religious establishments and their assessment. To clarify this issue, the
dissertation analyzes and assesses provisions on religious establishments as land
users, the forms of land use by religious establishments, and the competence to
grant land-use rights to religious establishments.

Second, legal provisions on the specific rights of religious establishments
regarding land use and their assessment. Accordingly, the dissertation clarifies
and evaluates provisions on the general rights of religious establishments using
land, as well as their distinctive rights.

Third, legal provisions on measures to protect the rights of religious
establishments that are infringed upon in the exploitation and use of land, and
their assessment. Specifically, the dissertation clarifies and evaluates provisions
on measures to protect the rights of religious establishments through the dispute
conciliation mechanism; provisions on protective measures through the
mechanism for resolving complaints and lawsuits; provisions on protective
measures through the mechanism for handling denunciations concerning the
management and use of religious land; and provisions on protective measures
through the mechanism for dealing with violations of the law on religious land.

3.1.2. Practical implementation of legal provisions on the rights of
religious establishments using land and assessment

3.1.2.1. Practical implementation of methods of establishing land-use rights
of religious establishments and assessment

In this section, the dissertation focuses on assessing the practice of
implementing the law on planning and the limits of land allocation to religious
establishments, the current situation of religious establishments’ self-created land
use, and procedures for requesting land allocation from the authorities.
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3.1.2.2. Practical implementation of legal provisions on specific groups of
rights of religious establishments using land and assessment

To clarify the practice of implementing legal provisions on the specific
groups of rights of religious establishments using land, this section evaluates the
implementation of such provisions, the practice of issuing certificates of land-use
rights to religious establishments, the situation of encroachment, sale and
purchase, and receipt of donated land by religious establishments, and the practice
of using land for social welfare activities and spiritual tourism by religious
organizations.

3.1.2.3. Practical implementation of legal provisions on measures to protect
the rights of religious establishments infringed upon in the process of exploiting
and using land and assessment

This section focuses on assessing the practice of resolving lawsuits related
to religious-establishment land; the practice of returning land or establishments to
religious organizations where the current use is determined to be inefficient,
abandoned, or degraded but the land or establishment still retains religious and
historical value; the practice of recognizing shared use or exchanging purposes to
serve the community in relation to land parcels formerly under religious
ownership but now converted into flower gardens, parks, or cultural houses; and
the issue of partially returning land or special establishments in areas where there
is a genuine need from religious organizations.

3.2. Current legal provisions on the obligations of religious
establishments using land and practical implementation of those provisions

3.2.1. Current legal provisions on the obligations of religious
establishments using land and assessment

3.2.1.1. Current legal provisions on the general obligations of religious
establishments using land and assessment

The presentation and assessment of legal provisions on the general
obligations of religious establishments using land focus on the following groups
of provisions: first, provisions on general principles in land management
applicable to religious establishments; second, provisions on the obligation of
religious establishments to use land for the proper purpose and within the proper
boundaries, space, and subsurface scope; and third, provisions on the obligation
to declare and register land and to carry out fully the procedures required when
transacting in land-use rights and assets attached to land of religious
establishments.
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3.2.1.2. Current legal provisions on distinctive obligations applicable to
religious establishments using land and assessment of those provisions

This is an important issue, and the relevant provisions are therefore relatively
complete and specific. However, to provide a comprehensive perspective, the
dissertation presents and assesses provisions on land rent and income tax for
transfers of land-use rights and assets attached to land of religious establishments.

3.2.2. Practical implementation of legal provisions on the obligations of
religious establishments using land and assessment

The practice of implementing legal provisions governing the obligations of
religious establishments using land raises many issues that need to be addressed
and assessed to identify both advantages and difficulties. The author therefore
focuses on assessing the following important issues: first, the practice of
implementing the obligation of religious establishments to use land within
prescribed boundaries; and second, the practice of implementing the obligation to
use land for the proper purpose and to register land.

Conclusion to Chapter 3
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CHAPTER 4
ORIENTATIONS AND SOLUTIONS FOR IMPROVING THE LAW ON
THE RIGHTS AND OBLIGATIONS OF RELIGIOUS
ESTABLISHMENTS USING LAND AND FOR ENHANCING
IMPLEMENTATION EFFECTIVENESS

4.1. Orientations for improving the law and enhancing the effectiveness
of law implementation concerning the rights and obligations of religious
establishments using land

The improvement of the law and the enhancement of the effectiveness of law
implementation concerning the rights and obligations of religious establishments
using land should be based on the following fundamental orientations:

(1) Improving the law on the rights and obligations of religious
establishments in land use in association with guaranteeing the freedom of belief
and religion;

(2) Improving the law on the rights and obligations of religious
establishments in land use to overcome existing shortcomings and limitations of
the Land Law and ensure the effectiveness and coherence of the law;

(3) Improving the law on the rights and obligations of religious
establishments in land use based on addressing difficulties and inadequacies
arising from the practice of law implementation.

4.2. Solutions for improving the law on the rights and obligations of
religious establishments using land

4.2.1. Recommended solutions for improving legal provisions on the rights
of religious establishments using land

4.2.1.1. Improving legal provisions on methods of establishing land-use
rights of religious establishments

- Land law should be adjusted toward broadening and making more flexible
the subject status of religious land users, rather than limiting it to religious
organizations at the central or provincial level. Appropriate solutions include: (i)
promulgating legal provisions allowing local religious establishments to be
named as recipients of land through authorization or lawful representative
registration; and (i1) supplementing provisions on the supervisory responsibility
of superior religious organizations and state agencies to ensure that religious land
is used for the proper purpose and in a public and transparent manner.
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- Specific provisions should be issued on the “mechanism” for negotiating
land-lease contracts. The land-lease decision should serve as the guiding
framework, while the detailed terms of the contract should be negotiated with the
participation of public-law experts or a notary. At the same time, the forms of
land-lease contracts should be diversified in line with international models.

- It is necessary to study and supplement detailed provisions on the criteria
for determining “demand for religious land use” and “land-allocation limits”
under Clause 2, Article 213 of the 2024 Land Law. The provisions should specify
principles, criteria, and procedures for determining demand for religious land use,
including both quantitative indicators, such as area, number of adherents, and
scale of activities, and qualitative indicators, such as religious influence and
regional specificity.

- Detailed provisions should be added concerning the criteria of “stable use”
and “lawful origin” under Clause 3, Article 145 of the 2024 Land Law. The
provisions should specify principles, criteria, and procedures for assessing stable
land use, such as the continuous duration of use, publicity, the absence of disputes,
and evidence of the course of use.

4.2.1.2. Improving legal provisions on specific groups of rights of religious
establishments using land

- Improve provisions on the right of religious establishments to receive
donated or inherited land-use rights. The law should allow religious
establishments to receive donations or inherit land-use rights from other religious
organizations, provided that the land is used for religious purposes and complies
with land-use master plans and land-use plans. A clear mechanism for inspecting
and supervising the transfer of land-use rights among religious organizations
should be established to ensure transparency and prevent the abuse of policies to
legalize unlawful transactions.

- Improve provisions on cadastral records, land registration, and certificate
issuance. Article 256 of the 2024 Land Law should be improved as follows:
renewal of a certificate upon request should be carried out through an application
for renewal certified by the commune-level People’s Committee of the place of
residence or the place where the land is located. This would help determine the
“demand” of the land user while ensuring coordination between the land
registration agency and grassroots authorities.

- Improve the conditions for land compensation when the State recovers land
from religious establishments. The conditions for compensation for agricultural
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land should be clarified. The law should clearly specify whether the State allocates
agricultural land to religious establishments with or without the collection of a
land-use levy, as well as the specific conditions for determining entitlement to
compensation when the State recovers agricultural land, including the duration
and purpose of use, the land's origin, and the performance of financial obligations.
4.2.1.3. Improving legal provisions on measures to protect the rights of religious
establishments infringed upon in the process of exploiting and using land

- Improve provisions on measures to protect the rights of religious
establishments infringed upon through dispute conciliation. Under current law, a
successful conciliation record at the commune-level People’s Committee serves
only as evidence and does not have an enforceable effect. This reduces
implementation effectiveness and fails to protect the interests of the party
complying with the agreement. It 1s therefore necessary to supplement provisions
under which, after a successful conciliation record is made, the parties have the
right to review and change their opinions within a specified period, for example
30 days; upon expiry of this period, if there is no objection, the conciliation record
will have binding legal effect; and where one party fails to perform the
successfully conciliated agreement, thereby affecting the lawful rights and
interests of the other party, that party will be handled under the law, including
through administrative sanctions or a request for enforcement by the Court.

- Improve protective measures through the mechanism for resolving
complaints and lawsuits. A unified understanding should be adopted, whereby an
“administrative act” means the conduct of an agency, organization, or competent
individual, as prescribed by law, expressed by action or inaction, that affects the
lawful rights and interests of one or more individuals or organizations in state
administrative management. In addition, a clear definition of “document” as the
form containing an administrative decision should be provided, including
electronic documents, electronic files, authenticated faxed copies, and
authenticated scanned copies, to ensure consistency with the 2023 Law on
Electronic Transactions and the trend toward digital administration.

4.2.2. Recommended solutions for improving legal provisions on the

obligations of religious establishments using land

4.2.2.1. Improving legal provisions on the land-registration obligation of
religious establishments using land

- The registration fee should be reduced from 0.5 percent to 0.2 percent of
the value of land-use rights for land serving religious purposes, to be consistent
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with the financial capacity of non-profit organizations and reduce the burden of
administrative costs.

- A fixed fee should be applied instead of a percentage of the value of land-
use rights. A fee scale based on land value, as prescribed in the provincial land
price table, may be prescribed. This approach would ensure transparency, ease of
application, and limit the practice of artificially low land values to avoid tax.

- A mechanism for fee exemption or reduction should be applied to special
groups, including: (i) land serving religious, belief, or charitable purposes; (ii)
religious establishments operating in difficult, remote, or mountainous areas; and
(i11) religious organizations that make positive contributions to social,
educational, medical, and community-support activities.

4.2.2.2. Improving legal provisions on the financial obligations of religious
establishments using land toward the State during the process of land use

- Review and classify the land-use purposes of religious establishments.
Land used for worship, memorial facilities, and social charity establishments may
continue to be exempt from, or granted reductions in, financial obligations.
Conversely, land used for business or service activities must bear full financial
obligations commensurate with the use.

- Supplement tax provisions applicable to religious organizations in relevant
legal instruments such as the Law on Non-Agricultural Land Use Tax, the Law
on Corporate Income Tax, and the Law on Tax Administration to ensure
coherence, transparency, and feasibility in implementation.

4.3. Solutions for enhancing the effectiveness of law implementation
concerning the rights and obligations of religious establishments using land

4.3.1. Enhancing the effectiveness of state management of land with
respect to religious establishments using land

- A unified inter-sectoral coordination mechanism should be established. The
management of land related to religious establishments often involves many
agencies, such as the Department of Agriculture and Environment, the
Department of Home Affairs, the Department of Construction, commune-level
authorities, and the Committee for Religious Affairs. It is therefore necessary to
develop inter-sectoral coordination regulations that ensure balanced direction and
timely handling of emerging situations, such as land-use purpose conversions and
construction permits for religious facilities, under the 2020 Law on Construction.

- A specialized database system should be developed. Establishing a
digitized land database linked to information on religious organizations is an
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urgent requirement for planning, supervision, and decision-making. This system
should integrate data on land area, types of worship establishments, legal status,
use history, and related changes.

In addition, periodic information and reporting regimes should be applied,
while coordination with religious organizations should be strengthened.

4.3.2. Continuing to accelerate the issuance of certificates of land-use
rights to religious establishments

- Strengthen inter-agency coordination in the process of issuing certificates
of land-use rights. This should be implemented through coordination among the
Department of Agriculture and Environment, the Committee for Religious
Affairs, commune-level People’s Committees, and relevant units.

- Classify and handle cases by groups of subjects. This includes solutions for
religious establishments that have sufficient legal grounds; religious
establishments that have not actively coordinated; religious establishments whose
actual land use area exceeds that shown on cadastral maps; and cases where
households reside within the premises of religious establishments.

4.3.3. Strengthening dissemination and education on land-law provisions
for religious establishments using land

- Solutions regarding the dissemination of content. Dissemination work
should be designed in a manner suitable to the beliefs, organizational structures,
and levels of awareness of each type of religious establishment. Central contents
should include: (1) rights and obligations of religious organizations in land use
under Articles 138, 139, and 210 of the 2024 Land Law; (i1) administrative
procedures related to the issuance of certificates of land-use rights, change of
land-use purpose, land lease, and return of land; (ii1) provisions on administrative
sanctions in the field of land under Decree No. 91/2019/ND-CP, as amended and
supplemented; and (iv) the coordination mechanism between religious
organizations and state management agencies in land administration.

- Solutions regarding forms of dissemination. To ensure broad dissemination
and multidimensional access, diverse methods should be implemented, including
organizing specialized seminars, legal dialogues, and legal education activities at
religious establishments; publishing guidance materials and land-law handbooks
specifically for religious organizations; strengthening the use of mass media such
as newspapers, radio, television, local e-portals, and social networks; and
integrating land-law contents into training programmes for religious dignitaries
and office-holders organized by the Committee for Religious Affairs.

Conclusion to Chapter 4
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CONCLUSION

1. To obtain an overall and comprehensive view of the state of research
related to the rights and obligations of religious establishments using land,
Chapter 1 of the dissertation analyses and evaluates published scientific works,
focusing on the following groups of issues: (i) studies on the theory of land-use
rights in general and the distinctive rights of religious establishments using land;
(i1) studies on the current land-law framework governing religious land and its
practical application in localities; and (ii1) studies proposing orientations and
solutions for improving the law to guarantee the rights and obligations of religious
establishments using land in the context of international integration. Based on this
review, the dissertation identifies research gaps, including inconsistencies in
provisions on the registration and issuance of certificates of land-use rights for
religious establishments, the lack of a coherent mechanism to ensure the
implementation of rights and obligations, and the absence of comparative analysis
with international practice. These gaps constitute the subsequent research
orientation of the topic.

2. Land 1s owned by the entire people, with the State acting as the
representative owner; however, the State does not directly possess or use land but
grants rights to other subjects. For religious establishments, the 2024 Land Law,
specifically Articles 153 and 182, recognizes land allocation without the
collection of land-use levy to serve legitimate religious activity needs.

The legal relationship between the State and religious establishments in the
grant of land-use rights is both administrative, as reflected in competence, order,
and procedures, and civil, as reflected in the powers to possess, use, and dispose
of assets attached to land in accordance with the 2015 Civil Code. Thus, religious
establishments enjoy land-use rights while, at the same time, incurring obligations
to use land for the proper purpose, to register, and to comply with state land
management regulations.

3. The law on the rights and obligations of religious establishments using
land has multiple meanings. First, for the State, it is a method of exercising
representative ownership on behalf of the entire people over land, ensuring that
land is allocated to proper subjects, for proper purposes, and in harmony with
land-use master plans and land-use plans. Second, for religious establishments,
legally recognized land-use rights constitute the legal basis for protecting lawful
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interests, while also imposing obligations to comply with the law and to ensure
economical and effective land use in accordance with the public interest.

The legal contents concerning the rights and obligations of religious
establishments include: (1) the right to be issued certificates of land-use rights and
ownership of assets attached to land; (ii) the right to protection when
infringements occur; and (ii1) the obligation to use land for the proper purpose and
to conduct land declaration and registration.

4. The 2013 Land Law and the 2024 Land Law have made important
advances by: first, recognizing religious establishments as independent land users;
second, providing specific provisions on the competence to allocate land and issue
certificates to religious establishments; and third, establishing mechanisms for
compensation, support, and resettlement where the State recovers religious land.
However, practice shows that many limitations remain: (i) a portion of religious
land has not yet been registered or certified, causing difficulties for management;
(i1) encroachment and use for improper purposes still occur; and (ii1) there is a
lack of an effective supervisory mechanism for the performance of obligations by
religious establishments.

5. Based on the viewpoints and guidelines of the Party on land management
and use and on the guarantee of the freedom of belief and religion, legal
improvement should ensure: (i) unity and coherence between the 2024 Land Law
and the 2016 Law on Belief and Religion; (i1) the development of a transparent,
simple, and convenient mechanism for registration and certificate issuance for
religious establishments; (ii1) the improvement of provisions on protecting rights
and interests when infringed upon through conciliation, complaint, and lawsuit
mechanisms; and (iv) the adoption of international practices in guaranteeing land-
use rights associated with religious freedom, while remaining consistent with
Vietnam’s distinctive regime of ownership by the entire people over land. On that
basis, the dissertation proposes solutions to enhance the effectiveness of
implementing the law on the rights and obligations of religious establishments
using land, thereby contributing to fairness, transparency, and sustainable
development.
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